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To:    
 

Mayor and Village Council 

From:               
 

Seth Lawless, Village Manager 

Date: 
 

August 9, 2018 

SUBJECT: 
 

TEMPORARY USE AGREEMENT – FDEP BREAKWATER 

 
Background:  Village Council directed staff to investigate leasing the Founders Park Jetty from the 
Florida Department of Environmental Protection (FDEP) earlier this year.  FDEP responded favorably 
and forwarded the Temporary Use Agreement in the agenda packet.  The Jetty, or “breakwater” as it is 
referred to by the State, needs some repairs to continue its key role in protecting the Yacht Harbor 
Marina and providing a safe location to fish. 
 
Budget Impact:  The Temporary Use Agreement requires the Village to pay a one-time fee of 
$657.00.  The proposed budget includes $100,000 in capital outlay for the repairs described above; 
however, staff has recently become aware of grant funds that are available for similar projects. 
 
Staff Impact:  Up to 100 hours for various staff to evaluate the structure, identify repairs, select 
a marine engineer, prepare the grant application and otherwise plan for the construction 
improvements. 
 
Recommendation:  Make a motion to authorize the Village Manager to execute the Temporary Use 
Agreement. 

 
 
 

Council Communication 





TEMPORARY USE AGREEMENT 
BOT# 440242125    

 
 
This Temporary Use Agreement (hereinafter referred to as the “Agreement”) is entered 
into this ______ day of __________________, 2018, by and between the Board of Trustees 
of the Internal Improvement Trust Fund of the State of Florida (hereinafter referred to 
as the “Board”) and Islamorada, Village of Islands, a municipal corporation (hereinafter 
referred to as the “Applicant”). 
 
RECITALS: 
 
A. The Applicant desires to enter into this Agreement for the sovereign lands 
(hereinafter referred to as “lands”) and water column adjacent to the Applicant’s 
upland real property located at 87000 Overseas Highway, Islamorada, Section 13, 
Township 63 South, Range 37 East and Section 18, Township 63 South, Range 38 East, 
Monroe County, Florida. 
 
B. A breakwater was constructed on these lands by a predecessor in title to the 
Applicant between 1959 and 1964 adjacent to Applicant’s upland and submerged real 
property without the Board’s approval or authorization. 
 
C. The Applicant desires to obtain the consent of the Board to maintain and use the 
breakwater on these lands as shown on Exhibit A. 
 
D. The parties acknowledge that the Department of Environmental Protection 
(hereinafter referred to as “Department”) will expeditiously process the Applicant’s 
application for a sovereign submerged lands public easement. 
 
E. The Applicant desires to have the temporary use of the breakwater located on 
these lands during the processing and review of the Applicant’s sovereign lands public 
easement application. 
 
NOW, THEREFORE, for and in consideration of the mutual agreements and covenants 
set forth herein, the Applicant agrees to pay to the Board a total of $ 657.00 for deposit 
into the Internal Improvement Trust Fund as compensation for the current use of these 
lands with the approval or authorization of the Board granted herein (see attached 
Exhibit B).    Such payment, which shall be paid online by check, credit card or debit 
card at http://www.fldepportal.com/go/pay-invoices/, or paid by a cashier’s check, 
certified check or money order payable to the Department of Environmental Protection, 
shall be delivered to the Board’s Accounting Office, Post Office Box 3070, Tallahassee, 
Florida 32315-3070 within 30 days of the date of this Agreement.   
 

http://www.fldepportal.com/go/pay-invoices/
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The parties hereto, then, agree as follows: 
 
1.          The Applicant acknowledges and understands that this Agreement and the 
payment of the amount herein does not guarantee that the Board will grant the 
Applicant a public easement or that the Department will recommend that a public 
easement be granted.  The Board will issue a public easement if the Applicant meets 
the public easement requirements of Rule 18-21, Florida Administrative Code 
(F.A.C.). 
 
 
2. The Applicant is hereby granted the temporary exclusive use of the breakwater 
located on these lands as depicted in Exhibit A, consisting of approximately 50,847 
square feet, waterward of Applicant’s upland and submerged real property described 
above.  This temporary exclusive use is for a term not to exceed one year from the date 
of execution of this Agreement, or until the date of execution of a sovereign lands public 
easement between the Board and the Applicant, whichever occurs first.  The Applicant 
shall make no claim of title to or interest in the sovereign lands identified in Exhibit A 
solely by reason of occupancy or use thereof under this Agreement. 
 
 
 3. The existing breakwater can only be utilized as it existed on the date of execution 
of this Agreement.  In the event any part of any of this structure is determined by a final 
adjudication issued by a court of competent jurisdiction to encroach or interfere with 
riparian rights of the adjacent upland riparian owner, Applicant agrees to either obtain 
written consent for the offending structure or use from the affected adjacent upland 
riparian owner or remove the interference or encroachment within 60 days from the 
date of the adjudication.  Failure to comply with this paragraph shall constitute a 
material breach of this Agreement and be grounds for immediate termination of this 
Agreement at the sole option of the Board. 
 
 
4. The consideration paid for this Agreement includes the $657.00 public easement 
application fee pursuant to Rule 18-21.009(1)(g), F.A.C.  This consideration is not 
refundable, notwithstanding the denial of a sovereign lands public easement by the 
Board. 
 
5. In the event that the Applicant fails to complete the public easement application 
or execute the public easement agreement prior to the expiration or termination of this 
Agreement, whichever occurs first, the Applicant shall remove all structures and cease 
all activities referenced herein on the sovereign lands at the Applicant’s sole expense.  
The complete removal of the structures as required by this paragraph shall be 
accomplished within 180 days following the expiration or termination of this 
Agreement, whichever occurs first.   
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6. The Applicant shall complete the application for a sovereign lands public 
easement to the Board within 180 days of the execution of this Agreement for the lands 
identified in Exhibit A.  The item needed to be submitted to complete the public 
easement application includes an acceptable sketch and legal description meeting the 
Department’s requirements. 
 
 
7. This Agreement is temporary in nature and may not be extended or modified 
except upon the express written agreement of the Board.  No request for an extension of 
the Agreement shall be considered by the Board except upon a demonstration by the 
Applicant that the Applicant is in full compliance with the terms and conditions of this 
Agreement and has exercised due diligence in its efforts to procure a sovereign lands 
public easement from the Board. 
 
 
8. As a material condition of this Agreement, Applicant agrees to comply with all 
applicable requirements of Chapters 253, 373, 376, and 403, Florida Statutes, and the 
rules promulgated pursuant thereto.  The Board has the right to immediately rescind 
this Agreement upon the failure of Applicant to comply with either the terms of this 
Agreement, statutes, rules, or any permits or exemptions.  Upon written notice that the 
Board has exercised its right to rescind under this paragraph, Applicant shall 
immediately cease and desist all activity authorized by this Agreement, or within the 
timeframe specified in the notice, or within twenty days of receipt of the notice if no 
timeframe is specified.  Notice may be given by the Board by certified mail or hand 
delivery to:  86800 Overseas Highway Islamorada, FL 33036, or by posting the notice at 
the property described in Paragraph A. 
 
 
9. The Applicant shall save and hold harmless and indemnify the Board, 
Department, and the State of Florida against any and all liability, claims, judgments or 
costs of whatsoever kind and nature for injury to, or death of, any person or persons 
and for loss or damage to any property arising out of or connected with Applicant’s 
occupation and use of these lands and the structures or activities located thereon.  By 
execution of this Agreement, applicant waives any claim it may have against the 
Department concerning the submerged lands described on Exhibit A. 
 
 
10. This Agreement, and any rights and privileges contained herein, are for the sole 
benefit and use of the Applicant and shall not be assigned or transferred by the 
Applicant to any other party without the prior written consent of the Board, which 
consent shall not be unreasonably withheld. 
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11. The terms of this Agreement may be enforced by the Board notwithstanding that 
the authorization granted hereunder has expired. 
 
 
Executed on the date first written above. 
 
 
 
By:       
Original Signature 
 
      
Typed/Printed Name 
 
 
      
Title 
 
 
 
 
 

 
 
 
 
 
 

THIS PORTION INTENTIONALLY LEFT BLANK 
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______________________________________________________________________________ 
 
BOARD OF TRUSTEES OF THE 
INTERNAL IMPROVEMENT TRUST  
FUND OF THE STATE OF FLORIDA 
 
 
By:        
Jon. M. Iglehart      
Director of District Management, 
Department of Environmental Protection, as  
agent for and on behalf of the Board of 
Trustees of the Internal Improvement Trust 
Fund of the State of Florida 
 
 
 



 

 

 
Authorized Structure in Red Polygon (approximately 58,847 square feet) 
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http://fldeploc.dep.state.fl.us/suprs/invoices/sub_invoice_r.asp?invoice_id= 100341[5/31/2018 3:12:05 PM]

** IMPORTANT REMINDERS **
If paying by mail, please return invoice with your payment to the above address.

Online payment by check, credit card or debit card is available at 
http://www.fldepportal.com/go/pay-invoices/.

Late payments are subject to a 12% Interest fee pursuant to FAC 18-21.011(1)(b)11.

** INVOICE / INSTRUMENT INFORMATION **
Invoice #: 100341 Instrument #: 440242125
Invoice Date: 05/31/2018 Expiration Date: 05/31/2018
Due Date: 06/30/2018 Extended Term Fee: No Surcharge
Rate: Pending Instrument
Location: easement #42125

ANNUAL LEASE FEE FORMULA = BASE FEE* - DISCOUNT + EXTENDED TERM FEE
*BASE FEE = Base Rate x Net Square Feet OR
*BASE FEE = Minimum Rate
DISCOUNT = Base Fee x Discount Percentage

EXTENDED TERM FEE = Base Fee x Extended Term Fee Percentage

 DEPARTMENT OF ENVIRONMENTAL PROTECTION
 Receipts Section
 Post Office Box 3070
 Tallahassee, FL 32315-3070

         Bill To:

         Islamorada Villages of Islands
INVOICE         c/o Seth Lawless 86800 Overseas Highway

         Islamorada, FL 33036

INFORMATION ANNUAL LEASE FEE DATA

Description Memo Object
Net

Square
Feet

Rate Discount Extended
Term Fee *Amount

Submerged Easement Processing
Fee 001021 50,847 0 N/A N $657.00 

Note: Per: M. Miller, are

Subtotal $657.00 

Sales Tax (0%) $0.00 

County Tax (0%) $0.00 

Total $657.00

Invoice
Balance Due 

$657.00 

Instrument/Lease
Balance Due $657.00 

For any questions concerning this invoice, please call the Division of State Lands at (850) 245-2555.

BOT No. 440242125
Exhibit B

http://www.fldepportal.com/go/pay-invoices/
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